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1 Introduction 

1.1 This is an application for an award of costs on behalf of Ebbsfleet Development 

Corporation (PINS Ref: 20027857), Dartford Borough Council (PINS Ref: 20027904) 

and Kent County Council (PINS Ref: 20027832) (“LAs”) for their costs in relation to the 

application for a Development Consent Order (“DCO”) by London Resort Company 

Holdings (“the Applicant”) under the Planning Act 2008 (the “2008 Act”).  

1.2 Each of the LAs is an interested party1. Dartford Borough Council and Kent County 

Council are host authorities and Ebbsfleet Development Corporation is a statutory body 

with planning and other functions exercisable over a significant quantity of the land within 

the withdrawn applications’ proposed Order limits.  

1.3 Each of the LAs is also an affected person2. Ebbsfleet Development Corporation in its 

capacity as an affected person is making a separate application for an award of costs. 

Separate officers and teams of advisers managed Ebbsfleet Development Corporation’s 

participation in the application in its capacity as a person affected by the Applicant’s 

request for the authorisation of powers of compulsory acquisition of land and rights over 

land. As such, there is no overlap in costs incurred by Ebbsfleet Development 

Corporation in participating in the Applicant’s application as affected person(covered by 

the separate application for an award of costs) and as an interested party (covered by 

this application for an award of costs). 

1.4 For the reasons set out in this application, the LAs consider that the conditions set out 

in paragraph 11 of the relevant guidance3  (“the Guidance”) have been met and that a 

partial award of costs in relation to their costs and expenses incurred as a result of the 

unreasonable behaviour of the Applicant, is justified.  The LAs also seek their costs in 

making this application for an award of costs. 

2 Legal basis of application for costs award 

2.1 The power for an examining authority to make an award of costs is set out in section 

95(4) of the Planning Act 2008 (the “2008 Act”). That section applies section 250 of the 

Local Government Act 1972 “in relation to an Examining authority’s examination of the 

application as it applies in relation to an inquiry under that section…”. 

2.2 The Examining Authority began its examination of the applicant’s application when it 

was appointed on 13 April 20214. The 2008 Act is very clear that: 

• It is for the Examining Authority to decide how to examine the application (per 

section 87(1) of the 2008 Act); 

• The Examining authority may make procedural decisions at any time before or 

after the preliminary meeting (per section 80(3) of the 2008 Act). 

2.3 It is apparent from the Examining Authority’s nine substantial and separate procedural 

decisions5 that it rightly took an active role in managing the extraordinarily extended 

post-acceptance period. These procedural decisions sought the views of the Applicant 

 
1 Per section 102 of the 2008 Act. 
2 Per section 59 of the 2008 Act.  
3GOV UK, Awards of costs: examinations of applications for development consent orders Guidance, available at: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/211459/Awards_of_costs_-
_examinations_of_applications_for_development_consent_orders_-_guidance.pdf Accessed: 04.04.2022 
4 Examination library reference PD-004. 
5 Examination library references PD-005, PD-007, PD-008, PD-009, PD-0010, PD-0011, PD-0012, PD-
0014, PD-0016. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/211459/Awards_of_costs_-_examinations_of_applications_for_development_consent_orders_-_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/211459/Awards_of_costs_-_examinations_of_applications_for_development_consent_orders_-_guidance.pdf


 

 

and the interested parties on matters of importance to the conduct of the Applicant’s 

application. This is no different to an Inspector managing the preliminary stages of 

inquiry under section 250 of the Local Government Act 1972. Parties preparing for an 

inquiry will incur the costs of preparing their cases and their evidence. The unreasonable 

behaviour of the parties during these preliminary stages of an inquiry can and does lead 

to costs awards, even in circumstances where the inquiry does not open. In the same 

way, the LAs have incurred costs in responding to the Examining Authority’s procedural 

decisions and in preparing to participate fully in the public examination. 

2.4 There is no reason to consider that the Examining Authority’s power to award costs 

under section 95(4) of the 2008 Act requires an examination to formally commence 

under section 88 of the 2008 Act. Although the usual approach to costs awards being 

after an examination has commenced is referenced in paragraph 12, and elsewhere, of 

the Guidance, the Guidance is guidance only and as a matter of long-established public 

law a decision maker is entitled to depart from guidance where it has clear reasons to 

do so6. Those clear reasons do not have to be ‘compelling’7 and there is therefore a 

reasonable discretion available to the Examining Authority. Indeed, the Examining 

Authority appointed to examine the application by Channel Energy Ltd for development 

consent under the 2008 Act for the Atlantic Array Offshore Wind Farm arrived at similar 

conclusions in its costs award decisions made subsequent to that applicant’s withdrawal 

of its application8. Paragraph 19 of that decision is clear (emphasis is in the original): 

“The process for the examination of a DCO for an NSIP is therefore wider than the 

statutory period of the examination starting with the PM. To take too narrow a reading 

of the guidance on costs would place affected persons at a financial risk with no 

guarantee of recompense whilst simultaneously encouraging them to engage formally 

and potentially risk their own costs. That would be inconsistent with other areas of the 

planning process and incompatible with the HRA.” 

2.5 Whilst that decision related to costs awards to affected persons under Part D of the 

Guidance, the underlying rationale is applicable for interested parties under Parts A to 

C. Indeed, in addition the Guidance, on its own terms, is clear at paragraph 27 that the 

factual basis of an application for costs may relate to what happened before the 

development consent application was submitted or before the Preliminary Meeting if 

those facts are claimed to demonstrate unreasonable behavior.  

2.6 The process of applying for development consent under the 2008 Act is described as 

‘front-loaded’. For good reasons local authorities are encouraged through both guidance 

and the Planning Inspectorate’s Advice Notes to engage with the process at an early 

stage. The Guidance on the pre-application process9 (the “Process Guidance”) 

advises: 

• At paragraph 43, in the context of local authorities being statutory consultees in 

their own right, that Applicant’s should engage with them as early possible “to 

ensure that the impacts on the local area are understood and considered prior 

to the application being submitted to the Secretary of State.” 

 
6 London Borough of Newham v Khatun, Zeb and Iqbal [2004] EWCA Civ 55.  
7 R (oao London Oratory School Governors) v Schools Adjudicator [2015] EWHC1012 (Admin). 
8 PINS section 51 advice, dated 5 April 2022.  
9 Department for Communities and Local Government, Planning Act 2008: Guidance on the pre-
application process, March 2015. 



 

 

• At paragraphs 44, in the context of requirements to be included in the draft 

Development Consent Order, “It will be important that any concerns local 

authorities have on the practicality of enforcing a proposed Development 

Consent Order are raised at the earliest opportunity.” 

• At paragraph 45, in the context of Local Impact Reports, “As such, early 

consideration of its content and its preparation, including any formal approval 

processes, is recommended. More information about local impact reports can be 

found in the Planning Inspectorate’s Advice Note 1.” 

• At paragraph 48, in the context of Statements of Common Ground, “Local 

authorities are encouraged to discuss and work through issues raised by the 

proposed development with applicants well before an application is submitted. 

Agreements reached between an applicant and relevant local authorities can be 

documented in a statement of common ground. This will contain agreed factual 

information about the application and can accompany the application. The 

statement of common ground can also set out matters where agreement has not 

been reached. This can then be looked at during examination. More information 

about this is in the Planning Inspectorate Advice Note 2 concerning the role of 

local authorities.” 

2.7 It is important to note that the Process Guidance reflects the merging of the previous 

guidance to local authorities with the pre-application guidance.  

2.8 In relation to the Planning Inspectorate’s Advice Notes, Advice Note One: Local Impact 

Reports advises under the heading “Importance of the LIR”: 

o At paragraph  2.4, “Local authorities are therefore strongly encouraged 

to produce LIRs when invited to do so” 

o At paragraph 2.5, “Relevant local authorities should prioritise preparation 

of their LIR irrespective of whether the local authority considers the 

development would have a positive or negative impact on their area.” 

o At paragraph 2.6, “Where a number of relevant local authorities are 

involved, local authorities might consider a joint LIR submission.” 

2.9 Importantly, Advice Note One gives the following advice at paragraphs 3.3 to 3.5, under 

the heading “Timetable” (emphasis added): 

“3.3 The Examining Authority will hold a preliminary meeting before the commencement 

of the examination. After the preliminary meeting the Examining Authority will circulate 

a procedural note concerning the details and timetables in respect of various aspects of 

the examination to all interested parties. This will specify the deadline for the submission 

of LIRs, and the period within which interested parties will have the opportunity to make 

written comments on them. 

3.4 However, local authorities should not wait for the deadline to be set following the 

preliminary meeting to commence work on the LIR. This is because the preliminary 

meeting is likely to take place a few weeks after the application is accepted, whereas 

the LIR will be required early in the examination period. The deadline given for the 

submission of the LIR following the preliminary meeting is likely to be short. 

3.5 Therefore, local authorities are strongly encouraged to use the pre-application period 

to start their own evaluation of the local impacts of the proposal. Local authorities should 

then begin to compile the LIR as soon as the application has been accepted formally by 



 

 

the Secretary of State and they have been invited to submit an LIR. This approach will 

enable the LIR to be produced within the deadlines.” 

2.10 The Planning Inspectorate’s Advice Note Two: the role of local authorities in the 

development consent process, provides the following advice under the heading 

“Mitigation” at paragraphs 9.1 to 9.5: 

“9.1 Local authorities should consider, as part of the pre-application consultation, 

discussing the requirements (akin to planning conditions) that should be included within 

the draft DCO and how they will be discharged. Whilst the detailed wording can be 

clarified at the examination stage, early agreement on draft requirements will help the 

Examining Authority (ExA) to provide greater focus to the examination and make the 

best use of the time available. 

9.2 One of the key tasks a local authority will need to undertake if the SoS decides to 

make an Order to grant development consent, will be to discharge those requirements 

for which it has been identified as the discharging authority. 

9.3 Local authorities should work with the developer to reach agreement on the 

procedures for discharging requirements and any costs associated with undertaking this 

duty. In many cases a DCO will include a provision and a schedule that will set out the 

process of discharging requirements. 

9.4 Early pre-application discussions can also aid the drafting of planning obligations. In 

particular, if a s106 agreement is proposed then it is important to at least have the heads 

of terms in place at the submission of the application. More information about planning 

obligations is set out later. 

9.5 Important mitigation documents which may be relied on in the application might 

include: Code of Construction Practice; Environmental Management Plan; s106 

Planning Agreement; air quality and other strategies. Local authorities have a key role 

to play in informing the drafting of these documents by the developer during the pre-

application stage. These documents are likely to be a focus for the ExA during the 

examination. 

2.11 Advice Note Two goes on to advise in relation to Statements of Common Ground 

(“SoCG”): 

“22.2 It is often beneficial (and can reduce resourcing requirements) if you work 

proactively to prepare a SoCG in the pre-application and pre-examination stages. 

Having a clear understanding between a local authority and developer about the matters 

agreed / not agreed from the outset will assist in the preparation of other documents 

such as the LIR and written representations; potentially allowing these documents to 

take their lead from the SoCG and focus the detailed consideration of matters on issues 

which are the most controversial and remain outstanding.” 

2.12 Taking all of the above referenced advice and guidance together it is clear that local 

authorities that wish to act reasonably and in accordance with that advice and guidance 

must expend resources to: 

• reach early agreement on draft requirements to the draft DCO; 

• “at least have the heads of terms in place at the submission of the application” 

in relation to development consent obligations; 

• “work proactively to prepare a SoCG in the pre-application and pre-examination 

stages”; and 



 

 

• start to evaluate the proposals in the pre-application period and begin compiling 

the Local Impact Report as soon as the application has been accepted. 

2.13 Whilst much of the Advice and Guidance is focused on the pre-application period, it is 

clear that the advice and guidance does not lose relevance merely because the 

application has been accepted. If anything, where the circumstances are such that the 

above matters are outstanding, the acceptance of the application enhances the need for 

local authorities to expend energies and resources on achieving them in the post-

acceptance period. To do otherwise is to run the risk of an ineffective and inefficient 

examination, with inadequate LA participation, which cannot be in the interests of the 

residents and businesses in the LAs’ areas, the Applicant or public confidence in the 

2008 Act regime.  

2.14 Consequently, the LAs consider there to be clear reasons in the circumstances of this 

particular case to justify a costs award, having regard to the Guidance, and the above 

considerations in the light of the unreasonable behaviour of the Applicant during the 

period set out in sections 7, 8, 9 of this application for a costs award. 

3 Factual background 

3.1 The Applicant’s application for development consent was received by the Planning 

Inspectorate on 4 January 2021 and was accepted for examination on 28 January 2021.  

3.2 On 11 March 2021 Natural England issued a notification under section 28C of the 

Wildlife and Countryside in relation to the Swanscombe Peninsula SSSI. The Applicant’s 

letter of 15 April 202110 to the Examining Authority requested, as a consequence of the 

notification, a four month deferment to the Preliminary Meeting, to allow it to update its 

compulsory acquisition information, environmental statement and related documents 

and other documents including its planning statement. The Applicant also stated that 

this will require “a process of positive engagement with Natural England (and other 

stakeholders) which has commenced but will take time and commitment by all parties.” 

3.3 In accepting the Applicant’s request for a four month deferral the Examining Authority in 

its procedural decision of 5 May 202111 requested the Applicant submit a schedule 

detailing the updated and new documents that will be submitted with information for each 

as to its percentage completion and the anticipated date of submission together with a 

schedule of consultation setting out for each consultee the anticipated scope of the 

consultation together with the dates of any completed consultation and the dates of 

future consultation. The Applicant was requested to submit updates to these schedules 

every four weeks of the deferment. The Examining Authority noted in that letter 

(emphasis added): 

“It is clearly in the Applicant’s interests to maintain progress towards the Examination. It 

is anticipated that the Applicant’s provision of a programme and progress reports will 

allow the ExA and Interested Parties to maintain momentum by giving certainty as to 

what material will and will not be revised. This will reduce the risk of any abortive work 

and minimise the delay that the ExA later considers necessary to the start of the 

Examination. The ExA is conscious of the benefits that such an approach should have 

for local authorities as they progress their Local Impact Reports, and of the benefits to 

other parties as they progress their Written Representations.  

 
10 AS-016. 
11 PD-005. 



 

 

3.4 On 12 May 2021 the Applicant responded to the Examining Authority’s first procedural 

decision and submitted its schedules of consultation and updated and new documents12. 

The Applicant’s “indicative programme” suggested a window for the Preliminary Meeting 

between 27 September 2021 and 18 October 2021 and the commencement of the 

examination thereafter. The schedule of updated and new documents listed some 426 

documents, including all of the documents comprised in the Applicant’s environmental 

statement. The schedule of updated and new documents gave very little information as 

to the nature and extent of what work, if any, the Applicant was proposing to undertake 

and did not assist the LAs in understanding whether the Applicant was addressing the 

assessment deficiencies that they identified in their relevant representation.  

3.5 On 25 June 2021 the Examining Authority made a further procedural decision13 that 

confirmed that it was unlikely to set a date for the Preliminary Meeting until after receipt 

of the Applicant’s new and updated documents and that the Preliminary Meeting was 

unlikely to be held before 18 October 2021.  

3.6 On 9 July 2021 the Examining Authority, following an unaccompanied site visit, made a 

further procedural decision requesting additional information from the Applicant in 

relation to its approach to the assessment of landscape and visual impacts and the 

controls that it has put forward in its draft development consent order14. The Examining 

Authority’s request for information aligned closely with the concerns raised by the LAs 

in their relevant representation.  

3.7 In response, the Applicant submitted its letter of 21 July 202115. Rather than supply the 

information requested by the ExA (and indeed, by the LAs in their request for clarification 

and further assessment information dated 17 May 2021) the Applicant’s response 

merely indicated that such matters would be addressed in its updated and new 

documents and that it was no longer able to meet its own suggested deadline of 3 

September 2021 for the submission of those documents, which would not now be 

available until “late-November” 2021. 

3.8 What followed from this point was a series of further letters from the Applicant, and 

corresponding procedural decisions of the Examining Authority, outlining that it was not 

able to meet its own deadlines for the submission of its new and updated documents: 

• 29 July 2021 – the Examining Authority issued a procedural decision16 seeking 

further justification from the Applicant for a further deferral of the Preliminary 

Meeting and stated that the Preliminary meeting is unlikely to be held before 

mid-January 2021. 

• 4 August 2021 – LAs responded17 with qualified support for deferral subject to 

the Applicant engaging with it and other stakeholders and setting out proposed 

programme and enclosing LAs requests for further clarification and assessment 

information. 

 
12 AS019, AS-020 and AS-021. 
13 PD-007. 
14 PD-008. 
15 AS-039 
16 PD-009. 
17 AS-042. 



 

 

• 6 August 202118 – the Applicant responded to the Examining Authority 

suggesting a mid-January 2021 Preliminary Meeting. 

• 12 August 2021 – Procedural decision of the ExA19 that sought the Applicant’s 

justification for the delay, materiality of any changes to the application, the 

Applicant’s views on consultation in relation to the new and updated documents 

and any updates to the draft DCO. 

• 1 September 2021 – the Applicant responded20 and confirmed its view that the 

new and updated documents do not constitute a material change to the 

application. The Applicant requested a further deferral to the submission of the 

new and updated documents to 18 February 2022 to include a pre-submission 

consultation beginning on 3 January 2022. 

• 15 September 2021 – Examining Authority issued a procedural decision21 noting 

that it is not able to determine the date of the Preliminary Meeting which is 

unlikely to be held before April 2022 and sought further information on the 

currency of the Applicant’s environmental information in light of the delay and 

noted the concerns raised by interested parties in relation to the Applicant’s lack 

of engagement.  

• 29 September 2021 – the Applicant22 confirmed its intention to consult under 

regulation 20(3) (accepted application – effect of environmental statement being 

inadequate) of the Infrastructure Planning (Environmental Impact Assessment) 

Regulations 2017. 

• 27 October 2021 – the Applicant indicated23 that it was updating baseline 

environmental information for a variety of topics studied in its environmental 

statement. Notes that it will further delay its consultation on the new and updated 

documents to “February/March 2022” (from a 3 January 2022 start) to enable 

submission in “April/May 2022”.   

• 28 October 2021 – the LAs24 expressed their hopes that the Applicant will use 

the time until the Applicant’s previously proposed 3 January 2022 consultation 

to restart a constructive and proactive dialogue with the LAs, and expressed their 

views that an April 2022 Preliminary Meeting would be a challenging but 

achievable time frame, and set out their proposed programme for taking this work 

forward. The LAs expressed growing concerns in relation to Applicant’s lack of 

engagement and consequent financial imposition on the LAs resources. 

• 5 November 2021 – the Examining Authority made a procedural decision25 which 

noted that the Applicant had failed to provide the regular updates requested. 

Confirmed that a Preliminary Meeting is now unlikely to be held before 

June/July 2022. The Examining Authority requested reinstatement of the regular 

progress updates from the Applicant and for an update following Natural 

 
18 AS-043, AS-044 AS-045. 
19 PD-0010. 
20 AS-047. 
21 PD-0011. 
22 AS-052. 
23 AS-055. 
24 AS-056. 
25 PD-0012. 



 

 

England’s decision in relation to the designation of the Swanscombe Peninsula 

SSSI. 

• 24 November 2021 – the Applicant responded26 to confirm “For the avoidance of 

doubt, there has not been, nor will this precipitate any material changes to our 

application, nor will the project be ‘materially different’.” 

• 21 December 2021 – the newly constituted Examining Authority noted27 that it 

had not received an update on progress from the Applicant since September 

2021 and that numerous parties had raised concerns in relation to the Applicant’s 

lack of engagement, it also notes that “The conduct of the applicant in this 

respect is also a relevant consideration.”. The Examining Authority sought views 

on whether a delay to the commencement of the examination to June or July 

2022 can be justified and sought views on a Preliminary Meeting commencing 

in March 2022.  

• 10 January 2022 – the LAs responded28 to that consultation and confirmed that 

there had been little progress with the Applicant on the outstanding issues and 

noted the need for the LAs to be given sufficient time to review any updated and 

new documents to inform their joint Local Impact Report and that a March 2022 

Preliminary Meeting would not accommodate this, nor provide a reasonable 

timescale to sufficiently progress outstanding issues with the Applicant.  

• 10 January 2022 – the Applicant responded29 to the ExA’s consultation and 

asserted that continued delay would be justified as “The Project has been 

bedevilled by changing circumstances and external factors – unknown unknowns 

– factors which have undermined our ability to deliver the Project according to 

the agreed programme.” The Applicant “commits” to the provision of fortnightly 

updates on progress with Statements of Common Ground. The Applicant stated 

“Finally, we too are mindful of the intent of the DCLG Examination Guidance that 

accepted applications should normally be ready for early Examination; we would 

note that at the time of submission, the Inspectorate were aware that elements 

of the submission would follow acceptance and that their absence may indicate 

that the application would not be ready for examination.” 

• 24 January 2022 – the Applicant sent a further letter30 to the ExA noting that it 

has “committed to a fully mobilised DCO team with full resource and 

uninterrupted workstreams” stating it will: 

o share its responses to relevant representations “by the end of February”. 

o circulate revised EIA documents to stakeholders by 15 April 2022; 

o re-issue and provide regular updates on the DCO Document Update 

Schedule and Stakeholder Engagement tracker; 

o work towards SoCGs to be in place “by mid-June, though recognise that 

some may required further time up to the start of the Preliminary 

Meeting.” 

 
26 AS-058. 
27 Not listed in the Examination library but available in the ExA’s Procedural Decision Tracker. 
28 AS-095. 
29 AS-086. 
30 AS-115. 



 

 

o Share its new and updated DCO documents “on or around 16 June 2022” 

to allow for a Preliminary Meeting in mid-July; 

o notes “The Applicant is wholly mindful that administration, coordination 

and costs are to be borne by the applicant and such arrangements would 

need to be put in place within the next few weeks to ensure sufficient 

confidence that the timetable was going to be met.” 

• 1 February 2022 – following its consultation the Examining Authority made a 

procedural decision31 that noted that it was minded to open the Preliminary 

Meeting on 29 March 2022 and requested the Applicant provide a Work 

Programme, list of engagements with consultees and to bring the schedule of 

updated and new documents to currency. The Examining Authority also invited 

interested parties and affected persons to submit their own lists of engagement. 

The Examining Authority noted that it would hear representations on the timing 

of the start of the examination at the Preliminary Meeting. 

• 15 March 2022 – the Applicant submitted32 114 “updated” documents. In its 

covering letter33 the Applicant indicated that a period of 6 months is required from 

the date of the preliminary meeting to the commencement of the examination (so 

September/October start of examination). It confirmed that it had not explained 

this timescale to key stakeholders. The accompanying Works Programme34 

indicated that a significant quantity of significant documents were not expected 

to be completed until 15 September 2022. 

• 15 March 2022 – the LAs submitted their response to Procedural Deadline A, 

noting their concerns that the proposed examination timetable would not provide 

sufficient time to consider the substantial quantity of updated and new 

documents proposed by the Applicant, were they to be submitted on time on 15 

March 2022.  

• 28 March 2022 – the Applicant withdrew its application35. The letter confirms the 

Applicant’s commitment to the project and noted “There are changes we would 

like to make to revise the transport strategy, principally as a result of the 

classification of Tilbury as a Freeport and consequent implications. This issue, 

combined with the decision by Natural England to designate a brownfield 

contaminated site as a SSSI has undermined the project in its current form.” 

• 29 March 2022 – an arrangement conference proceeded to inform affected 

persons and interested parties of the Applicant’s withdrawal and of the 

cancellation of the Preliminary Meeting. The Examining Authority issued 

confirmation36 of the Applicant’s withdrawal of its application. 

4 Conditions for an award of costs  

4.1 Paragraph 11 of the Guidance sets out the conditions where costs will normally be 

awarded: 

 
31 PD-0014. 
32 PDA-002 to PDA-116  
33 PDA-001. 
34 PDA-119. 
35 ODO-009. 
36 PD-0018. 



 

 

• “the aggrieved party has made a timely application for an award; 

• the party against whom the award is sought has acted unreasonably; 

• the unreasonable behaviour has caused the party applying for the award of costs 

to incur unnecessary or waste expense during the examination – either the whole 

of the expense because it should not have been necessary for the matter to be 

examined and/or determined, or part of the expense because of the manner in 

which the party behaved during the examination. 

5 Timeliness of the application for an award of costs 

5.1 Paragraph 32 of the Guidance explains that where a development consent application 

is withdrawn or for any other reason the examination is curtailed or cancelled, any 

application for an award of costs should be received by the Inspectorate within 28 days 

of the date of the notification of the withdrawal or the notification of the curtailment or 

cancellation in whole or in part of the examination. 

5.2 The Applicant withdrew its application on the evening prior to the Preliminary meeting 

(28th March 2022), with the withdrawal letter being sent to the ExA at 6:53pm.  This 

letter was then forwarded to the LAs an hour later. 

5.3 The LAs attended the Arrangements Conference on 29 March 2022, prior to the 

scheduled Preliminary Meeting, where it was confirmed that, as a consequence of the 

Applicant’s withdrawal of its application the Preliminary Meeting would not proceed. On 

the same day the Lead Member of the Examining Authority wrote to advise the interested 

parties and affected persons of the same37.  

5.4 In accordance with the Guidance and taking a conservative view, the LAs consider that 

the 28 day period within which an application for a costs award must be received by the 

Planning Inspectorate began on 28 March 2022 when it received notice of the 

Applicant’s withdrawal of its application. The last day of that 28 day period is 24 April 

2022. This application for a costs award is therefore timely. 

5.5 The LAs note that the Planning Inspectorate has by way of letter dated 14 April 2022 to 

DLA Piper UK LLP (who act on behalf of HS1 Ltd)38 accepted as valid an application for 

an award of costs that was received within 28 days of the Applicant’s withdrawal of its 

application. 

6 Unreasonable behaviour of the Applicant causing unnecessary or wasted 

expense 

6.1 Part C of the Guidance describes both procedural and substantive examples of 

unreasonable behaviour. The LAs consider that the Applicant has behaved 

unreasonably in relation to the following, which has caused the LAs to incur unnecessary 

and wasted expense: 

• Failure of the Applicant to properly progress its application or in the absence of 

such progress to withdraw it in a timely fashion; 

• At the time by which the Applicant withdrew its application there was no material 

change in circumstances and there were not exceptional circumstances; and 

 
37 PD-0018. 
38 CAPP-001B, per paragraph 6. 



 

 

• Resistance to and lack of co-operation with the LAs in providing information.  

7 Failure of the Applicant to properly progress its application or withdraw it 
in a timely fashion 

7.1 The Applicant’s course of conduct throughout the post acceptance period as outlined in 

section 5 above is characterised by a succession of no fewer than six shifting self-

assessments as to when it envisaged it would be in a position to provide its new and 

updated documents. At no point did the Applicant provide an explanation as to what was 

the cause of the delay, nor explain what steps it was taking to address those causes. 

The closest to an explanation the Applicant provided was in its response to the 

Examining Authority’s 21 December consultation when it stated39 on 10 January 2022: 

“The Project has been bedevilled by changing circumstances and external factors – 

unknown unknowns – factors which have undermined our ability to deliver the Project 

according to the agreed programme. Furthermore, the implications of both COVID-19 

and the SSSI designation have materially impacted on the effectiveness on us as the 

applicant and our capacity supply information in a timely fashion for which we apologies 

unreservedly.” 

7.2 It is unclear how COVID-19 had such a material impact, given that the LAs, other 

interested parties, affected persons including the business and residents of the LAs 

areas, the Planning Inspectorate and other applicants for development consent orders, 

were able to continue to operate effectively throughout this period. COVID-19 was not 

raised as an impediment to the Applicant making progress at any prior point in the post-

acceptance period. 

7.3 Despite repeatedly committing in its submissions to the Examining Authority to engage 

with interested parties; following July 2021 it appears from the Applicant’s own 

Schedules of Consultation and Updated and New Documents, that it had all but ceased 

progressing its application and engaging with interested parties. The exceptions to that 

cessation are that the Applicant did continue to engage with the LAs in the period July 

2021 to September 2021 in relation to development consent obligations and 

requirements and in relation to the “front-end” of the section 106 agreement. There was 

also a workshop on master planning and a short document (a version of the document 

that became PDA-116 once submitted on 15 March 2022) that sought to explain its 

approach to massing. However, neither the document nor the workshop materially 

assisted to resolve the LAs’ concerns with the generous parameters for which the 

Applicant sought development consent. 

7.4 It is particularly telling that in relation to the Swanscombe Peninsula SSSI, the primary 

justification for the Applicant’s extended post acceptance period, Natural England40 

reported in its Procedural Deadline A response (15 March 2022), just a fortnight before 

the date of the Preliminary Meeting, that:  

“Natural England attended one call with the applicant’s ecological and terrestrial ecology 

consultants at their request, on 7 March 2022. We can confirm this is the only 

engagement we have had with the applicant between 1 February and 10 March 2022. It 

is also the only engagement we have had with the applicant on the Development 

Consent Order application since June 2021. 
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In the short call on 7 March, the consultants provided us with a brief summary of their 

work updating the Environmental Statement documents. They advised us they have 

only recently recommenced this work.” 

7.5 The Applicant also effectively confirmed this in its response of 24 January 202241 that it 

had only recently committed to progressing its application where it stated: “As you will 

be aware, we have committed to a fully mobilised DCO team with full resource and 

uninterrupted workstreams – this is essential to meet the timescale previously outlined”.  

7.6 The Applicant’s whole course of conduct since the designation of the Swanscombe 

Peninsula SSSI on 11 March 2021 has been unreasonable. Faced with the 

circumstances of the designation of the Swanscombe Peninsula SSSI, a reasonable 

Applicant would have carefully developed a clear and transparent programme of the 

assessment and other work that it would be required to undertake in order to address 

the issue taking into account: 

• the need to engage with key interested parties on methodologies for further 

assessment work; 

• the time required to meaningfully engage with key interested parties and either 

seek their views on draft documents or otherwise factor in sufficient time for 

interested parties to meaningfully contribute; 

• the need to update its mitigation proposals accordingly and sought agreement 

on those proposals with key interested parties together with the means by which 

they would become legally enforceable; 

• the need to make affected persons, including the businesses of the LAs areas, 

aware of its timeline and inform them of the potential for delay and factored into 

its programme renewed efforts to acquire the land required for its project by 

agreement. 

7.7 Having carried out that exercise, a reasonable Applicant would have come to a view 

whether the work required was achievable within the post-acceptance period and 

requested that the Examining Authority makes a procedural decision accordingly, or 

would have concluded that the application in its current form is no longer fit for 

examination, and withdrawn it. This reasonable approach would have enabled all parties 

to the examination to manage their resources accordingly. The period of time between 

Natural England’s notification on 11 March 2021 and the Applicant’s first request to defer 

the Preliminary Meeting on 15 April 2021, a period of over a month, was more than 

sufficient for a reasonable applicant to have properly developed a workable programme, 

or to conclude that the Application in its current form could not proceed. 

7.8 Instead, the Applicant proceeded to engage with the LAs and other interested parties on 

a range of issues until around June 2021 when engagement on the substantive issues 

tailed off or halted entirely. Meanwhile it sought a succession of further deferrals without 

any meaningful explanation of the reasons for the delay or a clear idea of the steps that 

would be taken to use the time afforded by such deferments usefully. This was despite 

the LAs’ letters proposing such a programme on two occasions42 and numerous 

requests from the Examining Authority for greater clarity as to what steps the Applicant 
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was undertaking in the time afforded to it. The Applicant’s own submissions confirm that 

during this time the Applicant was not progressing its application as set out above. 

7.9 As a direct result of the Applicant’s unreasonable behaviour the LAs unnecessarily 

incurred expenses and the wasted costs  which are more particularly described in 

Appendix 1, but relate in summary to; 

• Reviewing the Applicant’s draft DCO and associated plans and other documents 

that set out the proposed parameters within which the Project could be carried 

out, and its implication for the functioning of the LAs’ powers as local planning 

authority, development corporation, lead local flood authority, local highway 

authority and local traffic authority; 

• Negotiating the terms of the Applicant’s draft DCO, including its requirements; 

• Developing and negotiating Heads of Terms for the development consent 

obligations necessary to make the Applicant’s application acceptable in planning 

terms; 

• compiling and repeatedly revisiting their  draft Joint Local Impact Report; 

• their participation in the post acceptance period of the application including 

maintaining involvement in the post-acceptance procedures; 

• Preparing to attend the Preliminary Meeting; 

• Attending the arrangement conference.  

7.10 Had the Applicant acted reasonably and either prepared a workable programme that it 

could keep to on 15 April 2021 when it first requested a deferral, or withdrawn its 

application on that date, the LAs would not have wasted the above costs. 

8 At the time by which the Applicant withdrew its application there was no 

material change in circumstance and no exceptional circumstances. 

8.1 The final bullet point of paragraph 3 of Part C of the Guidance gives the following as an 

example of unreasonable behaviour: 

“If an application is withdrawn without any material change in circumstances concerning 

relevant issues arising out the application, an award of costs is likely to be made against 

the applicant if there are no exceptional circumstances and the claiming party can show 

that they have incurred quantifiable wasted expense as a result. However if the 

application is withdrawn as a clear result of consultation and discussions between the 

applicant and any interested party and the reason relates to any of the key issues 

identified by the Examining Authority prior to the Preliminary Meeting, an award is 

unlikely to be made in favour of any interested party.” 

8.2 The Applicant cited the following as the reasons for its withdrawal of its application in its 

letter of 28 March 202243: 

“There are changes that we would like to make to revise the transport strategy, 

principally as a result of the classification of Tilbury as a Freeport and consequent 

implications. This issue, combined with the decision by Natural England to designate a 

brownfield contaminated site as a SSSI has undermined the project in its current form.” 
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8.3 The potential for the Swanscombe Peninsula SSSI designation was public knowledge 

from May 2020 when it was included in Natural England’s designation programme. The 

Applicant clearly had knowledge of this potential outcome prior to the submission of its 

application, as paragraph 12.90 of Chapter 12 of its Environmental Statement44 states: 

“LRCH Ltd have received correspondence from Natural England informing them of an 

area of land within the DCO boundary that is being considered for notification as a SSSI. 

Given the early stage of this process, this pre‐notification is not considered any further 

as part of this assessment.” 

8.4 As is detailed in the Factual Background above, the Applicant requested no fewer than 

six deferrals of the Preliminary Meeting, purportedly to enable it to respond to the 

notification of the SSSI, ultimately ending in a pre-examination period of around 14 

months. It simply cannot be said that, at the point of the Applicant’s withdrawal of its 

application, the notification of the SSSI constituted exceptional circumstances. As is 

noted in Natural England’s response to Procedural Deadline A:  

“Natural England attended one call with the applicant’s ecological and terrestrial ecology 

consultants at their request, on 7 March 2022. We can confirm that this is the only 

engagement we have had with the applicant on the Development Consent Order 

application since June 2021. 

In the short call on 7 March, the consultants provided us with a brief summary of their 

work updating the Environmental Statement documents. They advised us they have only 

recently recommenced work.” 

8.5 Similarly, in relation to the Port of Tilbury’s Freeport status, the fact of the successful bid 

was clearly reported in the Port of Tilbury London Limited’s relevant representation45 

dated 31 March 2021. In its response to the Examining Authority’s 21 December 2021 

procedural consultation Port of Tilbury London Limited noted that there had been “little 

and no substantive and meaningful engagement on the matters raised at consultation in 

the RR [relevant representation] since submission of the Application until the first week 

of January 2022.” If the consequences of the successful Freeport bid only occurred to 

the Applicant on 28 March 2022 when it withdrew its application, it is the author of its 

own misfortune by failing to engage with stakeholders, including Port of Tilbury London 

Limited, during the extended post-acceptance period. This cannot constitute the 

“exceptional circumstances” required by the Guidance.  

8.6 It is clear from the above that there were no exceptional circumstances concerning the 

Applicant’s withdrawal of its application on 28 March 2022, on the eve of the Preliminary 

Meeting following its 14 month extended post-acceptance period. It cannot be said, 

based on the evidence, that the withdrawal was “as a clear result of consultation 

between the Applicant and any interested party and the reason relates to any of the key 

issues.” per the Guidance, as is made plain by the Applicant’s own Schedules of 

Consultation not to mention the submissions of interested parties to the 21 December 

2021 consultation and Procedural Deadline A. After June 2021 there was little to no 

consultation with interested parties and no meaningful consultation, in relation to the 

issues generally, or those cited in its withdrawal specifically.  
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8.7 As a consequence of the Applicant’s unreasonable behaviour, the LAs have incurred 

unnecessary expenses and wasted costs as particularised in the Appendix to this 

application and summarised in paragraph 7.9 above. 

9 Resistance to and lack of co-operation with the LAs parties in providing 
information 

9.1 As is outlined in section 5 above, the LAs expressed concerns with the level and 

appropriateness of the assessments supporting the Applicant’s application. 

9.2 These concerns culminated on 17 May 2021 with the LAs issuing to the Applicant a 

request for clarification and further information. The LAs considered that the information 

requested in that request was necessary to enable it to discharge their duties as local 

authorities and statutory bodies in relation to the Applicant’s application and to assist 

them in preparing their joint Local Impact Report. 

9.3 When no response to this request was received, the LAs took the opportunity on 4 

August 2021 to copy their request to the Examining Authority46. To this date the LAs 

have received no meaningful substantive response from the Applicant. 

9.4 Whilst the application was withdrawn before a SoCG was due to be submitted, the 

advice and guidance referred to above is clear that local authorities and applicants 

should seek to progress these. The Applicant had made no attempt to discuss or agree 

an SoCG with Dartford Borough Council or Kent County Council despite the 

“commitments” to do so and provide fortnightly updates on progress given in its letters 

of 10 and 24 January 202247  A template SoCG was issued to Ebbsfleet Development 

Corporation on the 15th March 2022, but no indication was provided to EDC as to how 

the SoCG would be prepared, or how agreement would be reached. Despite 

acknowledging the importance of SoCGs, the applicant did not seek to agree a SoCG 

with the LAs in a timely manner.  

9.5 While there had been some discussions in relation to development consent obligations 

and requirements, with the LAs driving those conversations, the LAs were not made 

aware of the Applicant’s resolved position on the matters under discussion until 15 

March 2022 when amongst the 119 documents submitted at that time, the Applicant 

submitted a revised draft DCO48 and a draft section 106 “front end”49 that gave no 

indication of the development consent obligations that the Applicant was entertaining 

entering into. The revised draft DCO contained a degree, but not all, of the LAs’ 

proposed drafting. No explanation has been provided to the LAs as to the reasons why 

those aspects of the LAs proposed drafting were not agreed. 

9.6 The lack of co-operation by the Applicant had two key adverse effects on the manner in 

which the LAs had to conduct themselves in the post-acceptance period. The absence 

of suitable assessment information impaired its ability to prepare the Local Impact 

Report. The absence of agreement on key mechanisms to mitigate or compensate for 

the adverse local impacts of the development meant that it could not report with 

confidence that the proposals were acceptable in planning terms nor was it provided 

with a mechanism to narrow the range of matters that its LIR would consider. Coupled 

with the ever shifting time horizons for the submission for when a Preliminary Meeting 
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could be expected, which per the advice and guidance, would shortly be followed by a 

deadline for submission of the LIR meant that the LAs had to repeatedly reconsider their 

draft LIR in light of the shifting circumstances. Those shifting circumstances included for 

example, the progression of Dartford Borough Council’s Local Plan, and the progress or 

otherwise of other nationally significant infrastructure projects in the region.  

9.7 As a result, the LAs incurred greater expense in compiling their draft LIR than would 

have been the case had the Applicant co-operated by providing the information 

requested by the LAs in their letter of 17 May 2021, entering into a timely Statement of 

Common Ground, or if the post acceptance period had followed the typical process 

under the 2008 Act. The LAs therefore seek, in addition to the grounds particularised at 

sections 7 and 8 of this application, an award of costs in relation to its LIR arising from 

the Applicant’s unreasonable behaviour.   

10 Conclusion 

10.1 The Applicant’s whole course of conduct since the designation of the Swanscombe 

Peninsula SSSI on 11 March 2021 has been unreasonable. For the reasons set out in 

this application for an award of costs the LAs seek an award of costs as set out herein 

and seek their costs in this application. 

10.2 In the event that the awards of costs are made but the Applicant is unable to meet them, 

very careful consideration would require to be taken by all interested parties and any 

new Examining Authority of the covenant of any future applicant backed by the same, 

similar or related investors. 

  



 

 

Appendix 1 

List of wasted and unnecessary expenses 

Date Activity  Type 

February 
2021 

LAs issued a mark-up of the draft DCO. Legal  

February 
2021 

LAs review accepted application to support relevant 
representation and preparation of Local Impact Report 

Planning / Technical / 
Legal 

15 March 
2021 

LAs reviewed Applicant’s comments on draft DCO. Legal 

18 March 
2021 

LAs met with Applicant to discuss DCO mark-up.  Legal 

31 March 
2021 

LAs submit Relevant Representations setting out numerous 
concerns and requests for additional information.  

Planning 

11 April 
2021 

LAs issued a discussion paper on the mechanics of the “front 
end” of the section 106 agreements considering among other 
things how to satisfactorily secure development consent 
obligations pending the Applicant acquiring sufficient interest 
in the land that is subject to the application. 

Legal  

30 April 
2021 

LAs issued a further mark-up of the draft DCO. Legal  

May 2021 LAs continue work on Local Impact Report, with a view to 
submit following the start of Examination in July 

Planning / Technical / 
Legal 

5 May 2021 LAs issued further refined Heads of Terms of section 106 
development consent obligations.  

Legal  

May 2021 LAs revise programme for their work on Local Impact Report, 
with a view to submit following the start of Examination in 
September 

Planning / Technical / 
Legal 

13 May 
2021 

LAs met with Applicant to discuss DCO mark-up. Legal 

17 May 
2021 

LAs issued request for assessment clarification and further 
assessment information. 

Technical/legal 

24 May 
2021 

LAs received the Applicant’s comments on the draft DCO 
mark-up. 

Legal 

27 May 
2021 

LAs met with Applicant to discuss DCO mark-up. Legal 

27 May 
2021 

LAs met with Applicant to discuss transport modelling. Technical 

3 June 
2021 

LAs received the Applicant’s comments on the development 
consent obligations Heads of Terms. 

Legal 



 

 

3 June 
2021 

LAs attended two meetings with Applicant regarding 
Sustainability and Socio Economics.  

Technical 

9 June 
2021 

LAs attended meeting with Applicant about traffic modelling.  Technical 

10 June 
2021 

LAs attended meeting with Applicant about ecology and SSSI 
designation. 

Technical 

20 July 
2021 

LAs issued a further mark-up of draft DCO. Legal / Planning 
(Requirements) 

July 2021 LAs revise programme for their work on Local Impact Report, 
with a view to submit following the start of Examination in 
January 2022 

Planning / Technical / 
Legal 

23 July 
2021 

LAs issued a draft of the “front end” of the section 106 
agreement. 

Legal 

4 August 
2021 

LAs issued a letter to the ExA setting out the discussions that 
have been undertaken to date to address substantive matters 
with the Applicant.  

Planning 

5 August 
2021 

LAs reviewed the Applicant’s comments on draft section 106 
agreement “front end”. 

Legal 

17 August 
2021 

LAs responded on draft section 106 agreement “front end”. Legal / Planning  

26 August 
2021 

LAs attended meeting with Applicant regarding revised 
parameters. 

Planning 

2 
September 
2021 

Meeting with the Applicant to discuss LAs draft requirements. Legal / Planning  

28 October 
2021 

Letter from LAs providing update from LAs on the progress of 
discussions with the Applicant. The LAs raised concerns 
regarding the Applicant’s lack of attempted engagement. 

Planning / Legal  

10 January 
2022 

Response to ExA’s letter dated 21 December 2021. Planning / Legal  

February – 
March 2022 

Preparation of Local Impact Report and Written 
Representations 

Planning / Legal 

15 – 29 
March 2022 

The LAs reviewed the Applicant’s submission of new and 
additional documents.  

Planning / Technical / 
Legal  

17 March 
2022 

Procedural A deadline submission letter Planning / Legal  

w/c 21 
March 2022 

Preparation for Preliminary Meeting (PM) Planning / Legal 

29 March 
2022 

Attendance at PM arrangement conference Planning / Legal 



 

 

April 2022 Preparation of award for costs Planning / Legal 

 

 


